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plaintiff had declined to amend, a judgment entered upon the sus- 
taining of the demurrer would doubtless have been affirmed. 8 
However, in the present case, the appellate court had before it the 
evidence given at the trial, from which it appeared that the error 
in overruling the demurrer had not worked any prejudice. 

That the court was correct in its decision, and that it did not 
err in citing the newly amended section four and one half of 
article six of the California Constitution 7 in support of its con- 
clusion, is apparent. In a recent decision 8 the Supreme Court 
has held that this section applies not only to cases appealed after 
.its passage but also to pending appeals, and it has also denied a 
rehearing in the principal case. 9 

G. H. G. 

Parent and Child: Support of Child: Liability of 
Father. — In the case of Rogers v. Rogers 1 the husband abandoned 
his wife and four small children under the age of nine years on 
April 18, 1908. On May 17, 1912, the wife secured a divorce 
with alimony. Later she began suit for the cost of maintenance 
of the children during the time from abandonment until the date 
of the divorce decree. The principal defence was that the divorce 
had been granted to the wife with the custody of the children, and 
that the decree said nothing concerning the support of the children 
during the period before the divorce. The court sustained the 
wife's right to recover for support of the children from the date 
of the husband's abandonment to the date of the divorce, saying, 
"During the time referred to the father was not released from the 
duty of caring for his children, nor precluded from having a 
voice in determining what expenses should be incurred. The wife 
had not voluntarily assumed the sole responsibility for their sup- 
port. That was forced upon her by his misconduct. 

The liability of parents to support their children rests upon 
an entirely different foundation from that upon which the law 
bases the duty of the husband to care for his wife. The obligation 
is at once moral and legal, and does not depend upon the marriage, 
but upon the fact of parentage. 2 Hence, the dissolution of the 
marriage does not dissolve the obligation to support; and it is not 
the policy of the law to deprive children of their rights on account 



6 Brown v. Orr (1865), 29 Cal. 120; Burke v. Maguire (1908), 154 
Cal. 456, 98 Pac. 21. 

7 Senate Const. Amend. 12, Amendments and Proposed Statutes, 
Nov., 1914, p. 3. 

8 Vallejo & Northern R. R. Co. v. Reed Orchard Co. et als. (March 
5, 1915), 49 Cal. Dec. 340. 

9 (March 15, 1915). 

1 (Kans., Oct. 10, 1914), 143 Pac. 410. 

2 State v. Seghers (1909), 124 La. 115, 49 So. 998; Rounds Bros, 
v. McDaniel (1909), 133 Ky. 669, 118 S. W. 956. 
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of dissensions of their parents. 3 Some courts hold that the duty 
is the joint obligation of both husband and wife,* but the pre- 
vailing view at common law is, that it is the primary duty of the 
father to support his children, if able to do so, even though they 
have separate property. 5 This liability continues until the child 
is able to care for itself or until it becomes of age, even though 
the custody of the child may have been awarded to the wife by a 
divorce decree. 6 To allow the contention that the rights of a parent 
and child are reciprocal, and that the father is absolved from 
further liability for maintenance by depriving him of the child's 
custody, is to put a premium upon his voluntary misconduct and 
to allow the father to convert such misconduct into a shield 
against his parental liability. "It is fundamental, equally in our law 
and in natural reason, that no one can cast off an obligation by 

refusing to keep it, or any duty by any evil doing 

Parents .... cannot cast off the obligation [to support] by 

its neglect or by any other wrong Commonly where 

this duty to a child exists, connected therewith is the right to its 
services. But a father who by ill doing forfeits his claim to its 
services and custody does not thereby free himself from his own 
duty of support." 7 The right of a wife to recover might also be 
based upon the ground of agency, for if she can pledge her hus- 
band's credit for reasonable expenses, such as medical attendance, 8 
it seems that she could also demand reimbursement for money paid 
out for the children's support. 

In California the subject of the support of children is covered 
by statute. 9 The precise point raised in the principal case appar- 
ently has never been raised in this state. Under section 197 of the 
Civil Code, as it read prior to the amendment of 1913, "The 
father of a legitimate unmarried minor child is entitled to its 
custody, services, and earnings; but he cannot transfer such cus- 
tody or services to any other person, except the mother, without 



3 Pretzinger v. Pretzinger (1887), 45 Oh. St. 452, 15 N. E. 471, 4 
Am. St. Rep. 542; Keller v. City of St. Louis (1899), 152 Mo. 596, 54 
S. W. 438, 47 L. R. A. 391. 

* Johnson v. Barnes (1886), 69 Iowa 641, 29 N. W. 759. 

s In re Putney (1908), 61 Misc. 1, 114 N. Y. Supp. 556; First Natl. 
Bank v. Greene (Ky., 1908), 114 S. W. 322. See notes to Porter v. 
Powell (Iowa, 1890), 7 L. R. A. 176; National Valley Bank v. Han- 
cock (Va., 1902), 57 L. R. A. 728, also 29 Cyc. 1606, note 88. 

6 Spencer v. Spencer (1906), 97 Minn. 56, 105 N. W. 483, 7 Ann. Cas 
901; Evans v. Evans (1911), 125 Tenn. 112, 140 S. W. 745, 28 Ann. Cas 
294, and note. 

7 2 Bishop on Marriage, Divorce and Separation, §§ 1223, 1224. 
sMcMillen v. Lee (1875), 78 111. 443; Bazeley v. Forder (1868), L 

R. 3 Q. B. 559. 

9 Cal. Pen. Code, § 270. See also 2 Cal. Law Rev. 145; Cal. Civ. 
Code, §§ 193-230. Liability after divorce, I Cal. Law Rev. 286; 
McKay v. McKay (1899), 125 Cal 65, 57 Pac. 677; Selfridge v. Paxton 
(1905), 145 Cal. 713, 79 Pac. 425. 
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her written consent, unless she has deserted him, or is living sepa- 
rate from him by agreement. If the father be dead, or be unable, 
or refuse to take the custody, or has abandoned his family, the 
mother is entitled thereto." Section 196 of the same code pro- 
vides, "The parent entitled to the custody of a child must give 
him support and education suitable to his circumstances. If the 
support and education which the father of a legitimate child 
is able to give are inadequate, the mother must assist him to the 
extent of her ability." A strict construction of these sections 
results in the proposition that the mother alone would become 
liable for the childrens' support upon the husband's abandon- 
ment, even though no judicial order were made concerning their 
custody, for she then becomes "entitled" to their custody. It can 
hardly be imagined, however, that the courts would have con- 
strued these loosely drawn sections so as to permit a worthless 
husband to cast the burden of supporting the children upon an 
innocent wife. Since the absurd amendment of section 197 in 
1913 providing that husband and wife are "equally entitled" to 
the custody, services and earnings of the children, the right of the 
wife to recover under the circumstances set forth in the case 
which is the subject of this note, is clearly taken away, for as the 
husband has no superior right to their custody under section 197, 
he has no primary duty to support his children under section 196 
of the Civil Code. The amendment was doubtless drawn with 
the well meaning intention of benefitting the child, but its authors 
seem to have expended no thought whatever upon its conse- 
quences. What, for example, does the provision mean that the 
father and mother are "equally" entitled to the services of the 
child? What if each demands different and conflicting services 
from the child? And how can each equally be entitled to the 
earnings of the child? To whom is the employer of a minor to 
pay wages if both the father and the mother demand them? The 
patriarchal family theory was at least understandable; one can 
imagine that the matriarchal theory might be workable; but the 
legal notion of a family where father and mother are in all respects 
endowed with equal rights is unthinkable. 

C. W. H. 
Public Service Companies: Duty of Water Company to 
Extend Its Mains Into New Territory in a City. — The Su- 
preme Court of California, in Lukrawka v. Spring Valley Water 
Company, 1 established a sound judicial precedent, when it com- 
pelled the defendant to extend its mains so as to serve a populous 
section of the Richmond district in San Francisco. The precise 
question involved appears to have been hitherto unadjudicated. 2 

1 (Feb. 3, 1915), 49 Cal. Dec. 177, 146 Pac. 640, reversing 15 Cal. 
App. Dec. 793. See 1 Cal. Law Rev. 283. 

2 See Haugen v. Albina Light and Water Company (1891), 21 Ore. 
411, 28 Pac. 244, 14 L. R. A. 424, where the water company was com- 
pelled to serve a house abutting on one of its mains. 



